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El i zabeth Trosman, Assistant U S. Attorneys, were on the
brief.

Bef ore: Edwards, Chief Judge, Wald and Rogers, Circuit
Judges.

pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: Appellant Robert N. Tayl or ap-
peal s the denial of his pre-sentence notion to wthdraw his
guilty plea to felony crimnal contenpt and wire fraud. He
contends that, despite the fact that his plea was entered
following the trial, the district court abused its discretion by
not hol ding an evidentiary hearing on clains that his trial
counsel had a conflict of interest that denied himthe effective
assi stance of counsel under Cuyler v. Sullivan, 446 U S. 335
(1980). Because Taylor's avernments related to matters out-
side of the trial record and were sufficient to denonstrate, if
credited, that trial counsel had a conflict of interest that
adversely affected the adequacy of his representation, we
reverse and remand the case for an evidentiary hearing.

In the fall of 1995, the Securities and Exchange Comm s-
sion ("SEC') filed a civil enforcenment action agai nst appel -
| ant, Robert N. Taylor, alleging that he had operated his
conpany, the Better Life Club of America, Inc., as a fraudu-
| ent Ponzi schene. Thereafter, the district court issued both
a tenporary restraining order and a prelimnary injunction
freezing all of Taylor's personal and corporate assets.1 The
i nstant appeal arises out of Taylor's prosecution for crimna
contenmpt for his alleged violation of these freeze orders.

The governnment pursued two contenpt citations agai nst
Tayl or, one for crimnal contenpt arising out of a series of
bank transactions and a second for civil contenpt arising out
of Taylor's refinancing of his hone. The first effort began on
May 1, 1996, when the governnent filed a show cause applica-

1 The orders were issued by different judges, but for sinplicity,
we refer to all freeze orders as being issued "by the district court."
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tion for crimnal contenpt alleging that Tayl or had viol ated
the freeze orders by engaging in nore than two hundred

di fferent banking transactions and by failing to disclose the
exi stence of several bank accounts. To avoid a jury trial, the
government asked the district court, and it agreed, to limt
any sentence to no nore than six nonths inprisonnent or a

fine of no nore than $5,000, effectively charging Taylor with a
petty of fense mi sdenmeanor of crimnal contenpt. See 18

US C s 1(3) (1988); United States v. Nachtigal, 507 U S. 1,
4 (1993); Frank v. United States, 395 U S. 147, 148-50 (1969).
The show cause hearing began on July 1, and was conti nued

until July 19, when the district court deferred its ruling unti
July 22, pendi ng ongoi ng pl ea negoti ati ons.

VWile the crimnal contenpt proceedi ng was pending, the
SEC | earned that Taylor and his girlfriend, who had been
brought into the civil enforcenment action as a relief defen-
dant, had refinanced their honme and received a "cash out"
share of the refinancing. 1t subsequently initiated a civil
contenpt proceeding, alleging that Taylor and his girlfriend
had viol ated the freeze orders. A hearing was held on July
17, 1996, before a different judge, who took the matter under
advi senent .

Before either judge ruled in the crimnal or civil contenpt
proceedi ngs, however, Taylor entered into a conprehensive
pl ea agreenent with the government. The gl obal agreenent
enconpassed not only the banking transactions underlying
t he m sdeneanor contenpt proceedings, but also Taylor's
actions in securing the home refinancing. Taylor agreed to
plead guilty to wire fraud, see 18 U S.C. ss 2, 1343, for
several alleged m srepresentations he had made in his refi-
nanci ng application,2 as well as to felony contenpt, see 18
US.C s 401(3), for both the refinancing and the bank trans-
actions.3 Taylor faced a maxi num possi bl e sentence of five

2 Taylor allegedly stated in his application that he was not

subject to any litigation and was earning $9,000 a nonth as a
financi al advi sor.

3 Taylor also waived his right to an indictnment on the new
crimnal charges, waived venue on the wire fraud charge, and
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years' inprisonment and a substantial fine on the wire fraud
charges, see 18 U.S.C. s 1343, in addition to three years of
supervi sed rel ease and a requirenent that he make ful
restitution. The felony contenpt charge carried an unspeci -
fied maxi num sentence to be determ ned at the discretion of
the court. See 18 U S.C. s 401. In exchange, the govern-
ment agreed to withdraw its original m sdemeanor crimna
contenmpt charges, request the SECto dismiss its civil con-
tenpt application, and request concurrent sentences for con-
tenpt and wire fraud, with the forner sentence no | onger

than the latter. Additionally, the government agreed to

all ocute for the maxi mumreduction of his sentence for accep-
tance of responsibility under section 3El1.1 of the Sentencing
Qui del i nes, forego the underlying securities fraud claimas
rel evant conduct, and not to prosecute Taylor's girlfriend.
Pursuant to the agreenent, Taylor pleaded guilty, following a
Rul e 11 hearing, to wire fraud and felony crim nal contenpt
on July 22, 1996. See Fed. R Crim P. 11

Prior to sentencing, Taylor wote a letter to the district

court indicating that he wanted to withdraw his guilty plea
and request the appointnment of new counsel. On the sane
day, August 30, 1996, he filed a notion to withdraw his plea
on the ground of ineffective assistance of counsel. Wth
newl y appoi nted counsel, Taylor filed a revised notion and a

supporting affidavit. Taylor's ineffectiveness allegations ini-

tially consisted of three general clains: erratic conduct,
econom ¢ coercion, and a conflict of interest.

As to the first, the record shows that during the course of

the securities fraud and m sdeneanor contenpt proceedings,

the district court repeatedly had expressed concern about the
adequacy of Taylor's representation. Trial counsel had failed
to appear for two hearings in the SEC proceedi ng and

exhi bited other erratic behavior as a result of personal prob-
lens relating to substance abuse. Notwi thstandi ng sugges-

wai ved any double jeopardy claimwith regard to the contenpt
charges arising fromthe bank transactions. He further agreed
di sgorge the net proceeds fromthe honme refinancing or provide
proof of his inability to do so.

Page 4 of 17
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tions fromthe district court that he mght wish to retain a
different | awyer, Taylor continually expressed satisfaction
with trial counsel.4 Nevertheless, in support of his notion to
wi thdraw his guilty plea, Taylor averred that trial counsel had
m ssed several neetings with himregarding the plea negotia-
tions and been otherw se distracted or inattentive. Addition-
ally, Taylor alleged that trial counsel had failed to explain
fourteen different provisions of the plea agreenment prior to
his entry of his plea.

Tayl or also clainmed that trial counsel had "financially
coerced” himinto pleading guilty because Tayl or was unabl e
to neet counsel's "unrelenting"” fee demands. Specifically,
Tayl or alleged that in late June or early July of 1996, trial
counsel "asked for an additional $5,000 to proceed to trial
and expressed a clear lack of interest in fighting [the] case
when [ Tayl or] advised himthat he could not pay." Thereaf-
ter, counsel allegedly pressured Taylor to accept the govern-
ment's plea offer.

Finally, Taylor alleged that trial counsel was unable to
render effective assistance due to a conflict of interest. In
his revised notion, Taylor focused on trial counsel's substance
abuse problens and clainmed that trial counsel was "inclined
to divest hinself" of any additional burdens to his recovery.
He al so noted that trial counsel faced possible disciplinary
action by the bar as well as a contenpt sanction fromthe
district court. Thus, Taylor clainmed, trial counsel pressured
himinto accepting the governnment's plea agreenment in order
to di spose of the case as quickly as possible.

Trial counsel's affidavit, submtted with the governnent's
opposition to the motion to withdraw, painted a very different
picture of his relationship with Taylor. Trial counsel denied
any econom c coercion and portrayed conscientious efforts on
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4 At one point, Taylor sought new counsel for the ni sdeneanor

contenpt proceedings while retaining trial counsel in the civil
He then changed his mnd and indicated that he wished to retain
trial counsel in the crimnal matter but not the civil matter

case.

The
district court would not allow the |latter arrangenent, and Tayl or

subsequently agreed trial counsel could represent himin both cases.
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behal f of a client who was potentially facing nultiple crimna
charges. Trial counsel acknow edged his advice that Tayl or
pursue a global plea agreenent with the governnent, and
described his repeated efforts, some successful, to obtain
nore favorable terns.

VWhen Taylor's nmotion to w thdraw came before the district
court on Decenber 9, 1996, the court observed that neither
t he pl eadings nor the affidavits suggested that Tayl or had
any vi able defense to the crimnal contenpt or wire fraud
charges. Taylor's new counsel then alerted the court, for the
first time, to a factual dispute over trial counsel's advice to
Tayl or regarding the refinancing of his hone.5 Trial counse
stated in his affidavit that he had "specifically advised [ Tay-
I or] against [the refinancing] and told himthat to refinance
t he house woul d probably constitute the encunbrance of an
asset and would likely be in violation of the court ordered
asset freeze." Taylor disputed this statenent, averring that
trial counsel had advised himto proceed with the refinancing.
Thus, new counsel argued, Taylor had an advice of counse
defense to the contenpt charges of which he had not been
i nformed. Further, new counsel urged that trial counse
woul d have had a conflict of interest in presenting this
defense. Although this issue had not been previously briefed,
the district court continued the hearing to allow Taylor to file
"what ever he alleges his defense is.™

In a supplenental affidavit Taylor averred that prior to
refinanci ng his hone he had sought advice fromtrial counse
and had been told, "Go ahead and do it. There is nothing in
the [freeze orders] which prevents you fromrefinancing your
hone." According to Taylor, trial counsel had only cautioned
that the SEC woul d be upset and di scussed the anbi guous
nature of the order.6 Taylor also submitted docunents that

5 New counsel explained to the district court that he had not
asserted this defense in the pleadings on the noti on because he did
not think that the governnent had a right to be privy to the nature
of Taylor's defense should the case go to trial

6 Taylor also referred to an inadvertent-conduct defense to the
wire fraud and clainmed to have suggested potential defenses and
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he had sent to trial counsel indicating that at one point he did
not want to enter a guilty plea, but wanted to force the
government to prove its case, and that he had defenses

regardi ng several of the charges.

After further argunent by counsel, the district court de-
nied Taylor's notion without an evidentiary hearing. Based
upon Taylor's affidavits, the governnent's oppositions to wth-
drawal of the plea, trial counsel's affidavit, Taylor's sworn
statenments at the Rule 11 hearing, and the court's know edge
of the m sdeneanor contenpt proceedings, the district court
found that Taylor's clains of ineffective assistance were not
credible, and, alternatively, that even if Taylor's allegations
were true, he could not show that he had been prejudiced.

The court was unpersuaded by Tayl or's change of heart about
trial counsel after repeatedly reaffirmng his satisfaction with
counsel, and by the econonic coercion claimsince trial coun-
sel had taken the case to trial and the plea was not entered
until after the trial had been conpleted. The court recalled
Tayl or's statenents under oath at the Rule 11 hearing that

his plea was voluntary and that he was satisfied with his trial
counsel . Regarding prejudice, the court observed that Tayl or
"was never able to present a single viable defense to the
charges,"” not even at the plea wthdrawal proceedings, after
taking months to prepare his collateral attack. Finally, the
court noted that Taylor "cannot present any convincing evi-
dence that he m ght have faced better prospects at a verdict
than he did in his plea.” The district court sentenced Tayl or
to forty-one nmonths inprisonment on each count, to run
concurrently, and ordered himto pay a special assessnent of
$200 and to nake restitution in the anmbunt of $80, 122.63.

Wthdrawal of a guilty plea prior to sentencing is to be
liberally granted, and pernmitted for "any fair and just rea-
son." Fed. R Crim P. 32(e); United States v. Ford, 993 F.2d
249, 251 (D.C. Cir. 1993). In reviewing the district court's

wi t nesses for the m sdeneanor contenpt charge that trial counsel
failed to pursue.
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denial of a notion to withdraw, this court focuses on three
factors in order to determ ne whether there was an abuse of

di scretion: (1) "whether the defendant has asserted a viable
cl aimof innocence"; (2) "whether the delay between the
guilty plea and the notion to withdraw has substantially
prejudi ced the governnent's ability to prosecute the case;"
and (3) "whether the guilty plea was sonehow tainted."

Ford, 993 F.2d at 251. The third factor is the "nost inpor-
tant," and the standard for allowing withdrawal of a plea is
fairly lenient when the defendant can show that the plea was
entered unconstitutionally. 1d. Here, the governnment does
not clai msubstantial prejudice under the second factor, and
Taylor's conflict of interest claimis directly related to his
contention that he has presented a viable claimof innocence,
at least for sonme of the charges against him Hence, our
focus is on the third factor, for Taylor contends that his guilty
pl ea was tainted by the ineffective assistance of his trial
counsel and, consequently, he did not knowi ngly enter his

pl ea.

"A plea is not voluntary or intelligent," and therefore
unconstitutional, "if the advice given by defense counsel on
whi ch the defendant relied in entering the plea falls bel ow the
| evel of reasonabl e conpetence such that the defendant does
not receive effective assistance of counsel.” United States v.
Loughery, 908 F.2d 1014, 1018 (D.C. Cr. 1990). To w thdraw
a plea on this basis, a defendant mnmust ordinarily satisfy the
t wo- pronged standard of Strickland v. Washi ngton, 466 U.S.

668, 687 (1984), for violations of the Sixth Anmendment guar-
ant ee. See H Il v. Lockhart, 474 U.S. 52, 57-60 (1985);
United States v. Holland, 117 F.3d 589, 594 (D.C. Cr. 1997);
United States v. Horne, 987 F.2d 833, 835 (D.C. Cr. 1993). A
def endant must therefore show first, that his counsel's perfor-
mance "fell below an objective standard of reasonabl eness" by
identifying specific "acts or om ssions of counsel that are

al l eged not to have been the result of reasonabl e professiona
judgrment." Strickland, 466 U S. at 687-88, 690. Second, a

def endant must denonstrate that the deficiencies in his rep-
resentation were prejudicial to his defense. I1d. at 692. He
"must show that there is a reasonable probability that, but for
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counsel's errors, he would not have pleaded guilty and woul d
have insisted on going to trial." Hll, 474 U.S. at 59.

Tayl or mai ntai ns, however, that his assertions of ineffec-
tiveness fall within a "genre" of ineffective assistance clains
based upon a counsel's conflict of interest. United States v.
Bruce, 89 F.3d 886, 893 (D.C. Cr. 1996). In Cuyler v.

Sul livan, 446 U.S. 335, 349-350 (1980), the Supreme Court
recogni zed that a defendant's Sixth Amendnent right to

ef fecti ve assi stance of counsel may be viol ated when an actua
conflict of interest adversely affects the adequacy of the
defendant's representation. See id. at 349-51. In that event,
prejudice will be presuned "if the defendant denonstrates
that counsel 'actively represented conflicting interests
that the conflict "adversely affected his | awer's perfor-
mance." Strickland, 466 U S. at 692 (quoting Cuyler, 446
U S. at 350, 348); accord Bruce, 89 F.3d at 893. 1In order to
present a valid Cuyler claim this court requires a defendant
to show that his counsel advanced his own, or another client's,
interest to the detrinment of the defendant. See Bruce, 89
F.3d at 893. Counsel's action, noreover, nust be know ng;
counsel who remai ns unaware of adverse interests anong

clients does not have an "actual conflict.” See United States
v. Gantt, No. 97-3053 (D.C. Cir.) (opinion forthcomng). "If

an attorney fails to make a legitimte argunent because of

and

the attorney's conflicting interest ... then the Cuyler stan-
dard has been net." Bruce, 89 F.3d at 896 (enphasis in
original).

It is true that the court has generally been reluctant to
al l ow defendants to "force their ineffective assi stance clai ns

into the "actual conflict of interest’' framework ... and there-
by supplant the strict Strickland standard with the far nore
lenient Cuyler test.” United States v. Bruce, 89 F.3d 886,

893 (D.C. Cir. 1996) (citing United States v. Leggett, 81 F.3d
220, 227 (D.C. Cir. 1996), and United States v. Farley, 72 F.3d
158, 166 (D.C. Gr. 1995)). In Cuyler, the Suprene Court was
confronted with special problens of nultiple representation

two attorneys jointly represented three defendants. See
Cuyler, 446 U S. at 337. The record indicated that counse
differed in their views about how one defendant's case should
be handl ed, and that there were ways in which proceedi ng on
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behal f of one defendant mi ght have harmed anot her defen-
dant. See id. at 338-340. Enphasizing that "the possibility
of conflict is insufficient to inmpugn a crimnal conviction," the
Court held that to denonstrate a violation of the Sixth
Amendnent "a defendant nust establish that an actual con-
flict of interest adversely affected his | awer's performance."
Id. at 350. Under such circunstances, the Court determn ned
prejudi ce woul d then be presunmed. 1d. at 350. Subsequent -
ly, in Strickland, the Court reenphasized that "[p]rejudice is
presuned only if the defendant denonstrated that counse
"actively represented conflicting interest' and that 'an actua
conflict of interest adversely affected his | awer's perfor-
mance.' " 466 U S. at 692 (quoting Cuyler, 446 U S. at 348).
In the context of joint representation, this standard is nore
easily satisfied because "when an attorney represents two
clients with opposing interests, the attorney cannot serve
both clients adequately.... [The attorney] 'nust fail one or
do nothing and fail both." " Perillo v. Johnson, 79 F.3d 441,
447 (5th Cr. 1996) (quoting Beets v. Scott, 65 F.3d 1258, 1270
(5th CGr. 1995)). But when other conflicts are alleged to have
i npai red counsel's performance, the defendant's burden is to
show t hat counsel actually acted in a manner that adversely
affected his representation by doing sonething, or refraining
from doi ng sonething, that a non-conflicted counsel would not
have done. See United States v. Sol devil a-Lopez, 17 F.3d
480, 486-87 (1lst Cir. 1994).

In order for there to be an "actual conflict,” an attorney
nmust be forced to nake a choi ce advancing his own interest at
t he expense of his client's. See Bruce, 89 F.3d at 893. An
ethical lapse is not the sane as a conflict of interest, Bruce,
89 F.3d at 893-94, and a Cuyler conflict does not arise from
nmere "friction between trial counsel and the court,” Shark, 51
F.3d at 1076, or from a m sunderstandi ng between a defen-
dant and trial counsel on trial tactics. See United States v.
Leggett, 81 F.3d 220, 227 (D.C. Cr. 1996). Neither is a
hypot heti cal conflict having no effect on trial counsel's repre-
sentation enough to cone within Cuyler's reach and thus
avoid the need to show Strickland prejudice. See Cuyler, 446
U S. at 350; Bucuvalas v. United States, 98 F.3d 652, 657 (1st
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Cr. 1996) (requiring nore than some attenuated hypothesis
having little consequence to the adequacy of representation);
United States v. Ganbino, 864 F.2d 1064, 1070 (3d Cir. 1988).

As a threshold matter, we find unpersuasive the govern-
ment's contention that Taylor waived any right to contest his
trial counsel's deficient representation. Taylor's appeal relies
on events of which he was not then aware or that occurred
after he had assured the district court that he was satisfied
with his trial counsel. Throughout the course of the trial
Tayl or was aware of his trial counsel's personal difficulties
and professional |apses and was offered the opportunity to
change counsel by the court. On several occasions the dis-
trict court warned Taylor that by allow ng counsel to contin-
ue, Taylor would "waive any rights that [he] ha[d] to object to
his failure to properly represent [him in the past or at
present or in the future because of his condition.” Still he
decided to retain his trial counsel. Because a defendant can
entirely waive his or her right to counsel, see Johnson v.
Zerbst, 304 U S. 458, 464-65 (1938), and courts have recog-
ni zed that a co-defendant can waive his or her right to
conflict-free counsel in agreeing to joint representation, see,
e.g., United States v. Rico, 51 F.3d 495, 509-512 (5th Cr.
1995), the government contends that Taylor could simlarly
wai ve in advance all clainms concerning the quality of his
representation. Taylor's response to the district court's re-
peated warnings, it maintains, constitutes such a genera
wai ver .

The court, however, must "indul ge every reasonabl e pre-
sunption agai nst the wai ver of the uninpaired assistance of
counsel ." Canpbell v. United States, 352 F.2d 359, 361 (D.C
Cr. 1965) (citing Gasser v. United States, 315 U S. 60, 70
(1942)). Consequently, Taylor's averments of satisfaction are
properly viewed nore narrow y than the government urges.

The court may assume for purposes of the instant appeal that

his expressions of satisfaction with his trial counsel's perfor-
mance bar any clains arising fromprior acts or om ssions of
counsel of which Taylor reasonably could or should have

known. Furthernore, in light of the district court's warn-
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i ngs, the court may assume that Tayl or al so know ngly and
voluntarily waived any future clains of ineffective assistance
based upon trial counsel's drug abuse, at least to the extent it
was known and understood by Taylor. But Taylor did not

i ndiscrimnately waive his right to pursue ineffectiveness
clains on other grounds, such as those addressed here. Cf
United States v. Lowy, 971 F.2d 55, 63 (7th Cir.1992).

Tayl or could not have foreseen trial counsel's conduct in plea
negotiations with the governnent and was unaware of trial
counsel 's alleged conflicts when he affirmed the adequacy of
his representation. Cf. United States v. Raynor, No. 97-

0186, 1997 W. 800395, at *1 (D.D.C. Dec. 29, 1997). Even if
Taylor's statenents were broadly construed to include his
present conflict of interest clains, they could not have forned
a valid waiver because he did not know of his possible advice
of counsel defense when he made them See Johnson, 304

U S at 464.

Turning to the nmerits, Taylor contends on appeal that trial
counsel had three different conflicts, only one of which re-
qui res extended discussion. First, he maintains that trial
counsel was inclined to end the case as quickly as possible
because trial counsel risked being held in contenpt if he did
not continue to satisfy the district court that he was conply-
ing with his drug treatnent program Standing alone this is
insufficient to show a conflict of interest inasnuch as the
court has previously observed that such a claimis neritless.?7
See United States v. Shark, 51 F.3d 1072, 1075-76 (D.C. Cir.
1995). Because all attorneys potentially face contenpt cita-
tions, no particular attorney can be considered ineffective due
to a concern that he or she m ght be so cited. See id. at
1076.

Second, Taylor maintains that trial counsel's personal fi-
nanci al interest also notivated himto di spose of the case

7 Aternatively, as the government contends, Tayl or has waived
his claimthat counsel was conflicted because he perfornmed under
the threat of a contenpt sanction. Taylor knew about this when he
agreed to retain counsel and this claimarises out of counsel's
subst ance abuse probl ens.
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through a plea without regard for Taylor's interests. Yet,

this too, is unpersuasive for the reasons noted by the district
court, and because many defendants undoubtedly face sinlar
financial demands fromtheir counsel. Although a "defen-

dant's failure to pay fees may cause some divisiveness be-

tween attorney and client," courts generally presune that

counsel will subordinate his or her pecuniary interests and
honor his or her professional responsibility to a client.8 Unit-
ed States v. ONeill, 118 F.3d 65, 71 (2d Cr. 1997), cert.
denied, 118 S. C. 728 (1998); United States v. Jeffers, 520
F.2d 1256, 1265 (7th Cr. 1975) (Stevens, J.). But cf. Daniels
v. United States, 54 F.3d 290, 294 (7th Cr. 1995). The
district court rejected Taylor's allegations of financial pres-
sure as incredible in viewof the fact that trial counsel had
conpleted the trial before Taylor pleaded guilty. Even if
Taylor's trial costs were not necessarily at an end because he
potentially faced fel ony contenpt and wire fraud charges, his
affidavit focuses solely on the past, alleging that trial counse
asked him for nore noney on several occasions, the |ast

being July 12. Trial counsel, however, continued to represent
Tayl or at both the civil contenpt hearing on July 17 and the
crimnal contenpt hearing on July 19 without incident. Tay-

lor admits, noreover, that trial counsel never stated or other-
wi se threatened that he woul d cease his representation if

Taylor failed to pay nore noney. Viewed in conbination

with Taylor's sworn statenent at the Rule 11 hearing that he

had not been coerced, he fails to allege any credi ble "actua
conflict" with trial counsel. Cf. Gantt, No. 97-3023 (D.C. Gr.)
(opi nion forthcom ng).

Third, and nore troubling, Taylor maintains that trial
counsel had a conflict of interest in presenting an advice of

8 For this reason, at |east one circuit has held that the non-
payment of |egal fees does not constitute a Cuyler conflict and is
nore properly anal yzed under Strickland. See O Neil, 118 F.3d at
72; United States v. Wight, 845 F. Supp. 1041, 1078 n.35 (D.N.J.,
aff'd 46 F.3d 1120 (3d Gr. 1994).
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counsel defense and therefore it was in counsel's persona
interest to bring the case to a pronpt conclusion through a

gl obal plea. Specifically, he maintains that his trial counse
failed to advise himof a viable advice of counsel defense to
the charges of felony crimnal contenpt that, along with the

i ndependent wire fraud charges, were a significant notivating
factor in his decision to accept the global plea agreement. He
asserts this failure was caused, in part, by trial counsel's
concern that informng himof his defense would reveal to his
client, the district court, and the prosecutors that trial counse
had provided his client with clearly inaccurate |egal advice.
Hence, Taylor contends, trial counsel's interest in avoiding an
advi ce of counsel defense was in conpetition with Taylor's
interest to be inforned of all viable defenses to the charges
when nmaki ng a deci si on whether to accept a plea offer

O dinarily, when a defendant seeks to withdraw a guilty
pl ea on the basis of ineffective assistance of trial counsel the
district court should hold an evidentiary hearing to determ ne
the merits of the defendant's clains. "An evidentiary hearing
is critical to [an] evaluation of nost ineffective assistance of
counsel clains, because these frequently concern matters
outside the trial record, such as whether counsel properly
i nvestigated the case, considered relevant |egal theories, or
adequately prepared a defense.” United States v. Cyrus, 890
F.2d 1245, 1247 (D.C. Gr. 1989). On the other hand, sone
clainms of ineffective assistance of counsel can be resolved on
the basis of the trial transcripts and pleadi ngs al one. See
United States v. Fennell, 53 F.3d 1296, 1303-4 (D.C. Cr.

1995), nodified on reh'g, 77 F.3d 510 (1996); United States v.
Pi nkney, 543 F.2d 908, 914 (D.C. Gr. 1976). For exanple,

the all eged acts of deficient performance by counsel nmay have
occurred in the course of proceedings before the trial court,

t hereby maki ng a hearing unnecessary. Cf. Pinkney, 543

F.2d at 915. O the nmotion may fail to allege sufficient facts
or circunstances "upon which the elements of constitutionally
deficient performance m ght properly be found." 1d. at 916.
Sunmmary di sposition nmay al so be appropriate where the

defendant has failed to present any affidavits or other eviden-
tiary support for the naked assertions contained in his no-
tion. See id. at 916-17. Furthernore, in challenging a guilty
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pl ea on the basis of ineffective assistance, the representations
of the defendant at the plea hearing as to the adequacy of
counsel and the knowi ng and voluntary nature of his plea, see
Fed. R Cim P. 11(d), may "constitute a form dable barrier”

to his later refutations. Bl ackl edge v. Allison, 431 U S. 63,
74 (1977). But that barrier, "although inposing, is not invari-
ably insurmountable,” and does not necessitate the summary
denial of a notion to withdraw a guilty plea. Id. Only if the
district court concludes that the defendant has not alleged

any cogni zable claimfor relief, or that the defendant's "con-
clusory allegations [are] unsupported by specifics,” or that the
defendant's allegations "in the face of the record are wholly
incredible” may it summarily dismss the notion. I d.

Taylor's Cuyler claimis prem sed on the fact that had he
not pleaded guilty, he could only have received a maxi mum
sentence of six nonths inprisonnment for m sdeneanor con-
tenpt and woul d then have faced charges for wire fraud and
felony contenpt, based solely on the refinancing of his hone.
Had he known of his advice of counsel defense to the refi-
nanci ng contenpt charges, there is a reasonable probability,
cf. HII, 474 U S. at 59, that he would not have accepted the
gl obal plea agreenent in which he pled guilty to felony
contenpt for both the bank transactions and the refinancing.

I nstead, he m ght have accepted the district court's ruling on
m sdeneanor contenpt and attenpted to defend agai nst the

nore serious felony contenpt charges. It was, after all, as
trial counsel's affidavit confirnms, the fear of future crimna
contenpt and wire fraud prosecutions that had driven the

final plea negotiations.

To denonstrate the need for an evidentiary hearing, Taylor
focuses on the factual dispute over trial counsel's advice on
t he refinancing. Because the hone financing was not the
subj ect of the m sdemeanor contenpt trial, it was inpossible
for the district court to determne fromthe trial record what
conmmuni cati ons Taylor and trial counsel may have had re-
gardi ng the hone financing, much less for the district court to
eval uate trial counsel's explanation w thout the benefit of
cross-exam nation. Were the district court to determne
after an evidentiary hearing, that Taylor's allegations are
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true, then trial counsel would have failed to advise himof an
advi ce of counsel defense that trial counsel's own affidavit

i nplies would have been a significant factor in Taylor's deci-
sion to accept the gl obal plea agreenment. Once Taylor's
avernent regarding trial counsel's advice is credited, it is not
difficult to believe that trial counsel failed to provide Tayl or
with this inportant information at |east in part because to do
so woul d reveal to Taylor, the district court, and the prosecu-
tor that trial counsel had provided his client with inaccurate

| egal advice. So viewed, trial counsel's interest in avoiding an
advi ce of counsel defense was in conpetition with Taylor's
interest to be inforned of all viable defenses to the charges
agai nst hi m when naki ng a deci si on whether to accept the

gl obal plea offer. But see Farley, 72 F.3d at 166.9 1In a rea
sense, then, "[trial counsel] '"was required to make a choice
advancing his own interests to the detrinent of his client's
interests." " Bruce, 89 F.3d at 893 (citations onmtted).

Havi ng presented an "actual conflict" by affidavit and
ot herwi se sufficient, nonconclusory allegations about trial
counsel's advice and its relationship to his decision to plead
guilty, Taylor need only show that the conflict of interest
"adversely affected his |lawer's performance.” Strickl and,
466 U S. at 692 (quoting Cuyler, 446 U S. at 348). The
al l eged conflict nust have "had sonme negative effect upon his
defense (defined as 'an actual |apse in representation').”
Shark, 51 F.3d at 1075. |In the instant case, trial counsel's
| apse was his very failure to apprise Taylor of a potential
defense that, if proved, could have provided a conplete
defense to the felony contenpt charges arising out of Taylor's
refinancing of his hone.10 Cf. Ganbino, 864 F.2d at 1070.

9 Farley is distinguishable because the defendant's claimthat
hi s counsel m sadvised himwas directly contradicted by the defen-
dant's description of the advice to the district court. See Farley, 72
F.3d at 165 & n.6. Also, had he m sunderstood the guilty plea for
any reason, the plea would have been involuntary and unconstitu-
tional regardless of any advice his counsel may have given to him
So viewed, there could be no conflict of interest.

10 The governnment does not contest the availability of an advice
of counsel defense for charges of crimnal contenpt. The district
court assumed that the defense was available in nmaking its findings
and we presently have no need to address the issue.
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Not wi t hst andi ng the strong presunption that counsel "nmade

all significant decisions in the exercise of reasonabl e profes-
sional judgnent," Strickland, 466 U S. at 690, trial counsel's
failure to informhis client about this defense clearly consti -
tuted deficient representation. Cf. Teague v. Scott, 60 F.3d
1167, 1170 (5th Cr. 1995). Taylor was entitled to nmake an

i nfornmed deci si on about whether to plead guilty or risk the
district court's judgnent in the m sdeneanor contenpt trial

and defend agai nst possible additional crimnal charges. Cf
United States v. Shepherd, 102 F.3d 558, 563 (D.C. Gr. 1997).
Mor eover, Taylor is not required to establish ultimate preju-
dice as defined by Strickland and Hill. Therefore, Taylor's
all egation that trial counsel had failed to informof himof this
defense due to his conflict of interest presents a valid Cuyler
claim even if trial counsel succeeded in obtaining for Tayl or
what appears, on its face, to be a favorable plea agreenent.

Accordingly, we reverse and remand the case to the district
court for an evidentiary hearing to determ ne whet her Tay-
lor's allegation that his trial counsel advised himthat refi-
nanci ng his honme would not violate the freeze orders is
plausible, and if it is, to permit Taylor to withdraw his plea.
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